
Confidential Report Item 21.1 

of the  

COUNCIL MEETING 

of the 

CITY OF WEST TORRENS 

will be held in the Council Chambers, Civic Centre 
165 Sir Donald Bradman Drive, Hilton 

on 

TUESDAY, 6 AUGUST 2019  
at 7.00pm 

Pursuant to Section 83 (5) of the Local Government Act 1999 the Confidential Item for the 
Council meeting is delivered to the Council Members upon the basis of my recommendation 
that the matters to which the Agenda relates be received, considered and discussed by the 
Council in confidence under Part 3 of the Act. 

Terry Buss PSM

Chief Executive Officer 

City of West Torrens Disclaimer 

Please note that the contents of these Council and Committee Agendas have yet to be considered by 
Council and officer recommendations may be altered or changed by the Council in the process of 
making the formal Council decision.
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21 CONFIDENTIAL 

21.1 Amazone Tower Legal Advice 

Reason for Confidentiality 

The Council is satisfied that, pursuant to Section 90(3)(h) and (i) of the Local Government Act 
1999, the information to be received, discussed or considered in relation to this agenda item is: 

(h) legal advice. 
(i) information relating to actual litigation, or litigation that the Council or Council 

committee believes on reasonable grounds will take place, involving the council or an 
employee of the Council. 

RECOMMENDATION 

It is recommended to Council that: 

1. Pursuant to Section 90(2) of the Local Government Act 1999, Council orders, that the public, 
with the exception of the Chief Executive Officer, members of the Executive and 
Management Teams in attendance at the meeting, and meeting secretariat staff, be excluded 
from attendance at so much of the meeting as is necessary to receive, discuss and consider 
in confidence, information contained within the confidential report Item 21.1 Amazone Tower 
Legal Advice, attachments and any associated documentation submitted by the Chief 
Executive Officer, specifically on the basis of the provisions of Section 90(3)(h) and (i) 
because of the threat of litigation and the Council's consideration of related legal advice. 

2. At the completion of the confidential session the meeting be re-opened to the public. 

Brief 

This report provides legal advice to Council in relation to the threat of litigation by WRP Legal & 
Advisory, lawyers acting on behalf of Kevin and Kath Benson seeking removal and relocation of 
the Amazone Tower from the Jubilee Park playground, Glandore. 

RECOMMENDATION 

It is recommended that: 

1. Council notes the legal advice provided by Kelledy Jones Lawyers in relation to the threat of 
litigation against Council by WRP Legal & Advisory acting on behalf of Kevin and Kath Benson 
relative to their request to remove and relocate the Amazone Tower from Jubilee Park, 
Glandore.  

2. Council instructs Kelledy Jones Lawyers to write to WRP Legal and Advisory to: 

a. Advise that an appeal under the Development Act will be incompetent and is unlikely to be 
accepted by the ERD Court. In the event that an appeal is commenced, the Council will 
apply to have it dismissed with costs; and 

b. Seek confirmation as to whether additional privacy treatments to the Tower would assist in 
alleviating the Benson's concerns in respect of overlooking and loss of privacy. 

3. Council not consider any further possible remedial actions in respect of the Benson's concerns 
with the Tower until a response is received relative to point 2 above. 
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FURTHER 

1. In accordance with Sections 91(7) and 91(9) of the Local Government Act 1999 the Council 
orders that the Item 21.1 Amazone Tower Legal Advice, the Minutes arising, attachments 
and any associated documentation, having been considered by the Council in confidence 
under Section 90(3)(h) and (i), be kept confidential and not available for public inspection for 
a period of 12 months from the date of this meeting, on the basis that of the threat of litigation 
and the Council's consideration of related legal advice. 

2. Council delegates the power of review, but not the extension, of the confidential order to the 
Chief Executive Officer on a monthly basis in accordance with the provisions of Section 
91(9)(c) of the Local Government Act 1999. 

Introduction 

The issue of the Amazone Tower (the Tower) at Jubilee Park has been a matter of discussion by 
Council, both the currently elected Council and its predecessor, for the past year initially discussing 
a motion to relocate the Tower at the meeting of Council on 7 August 2018. 

The various decisions and actions by Council regarding the Tower has been provided to our lawyer 
Michael Kelledy of Kelledy Jones Lawyers for him to get an appreciation of Council's decisions and 
actions thus far and is set out in his advice to Council (refer Attachment 1).That chronological 
order of decisions and actions is not repeated in the body of this report however, the matter of the 
Tower was last presented to Council at its meeting held 16 July 2018 when two separate and 
varying motions with notice to revoke or amend the previous decision(s) of Council were listed for 
consideration in the agenda. 

At the time of the 16 July 2019 Council agenda being released, correspondence was also received 
from WRP Legal & Advisory, lawyers acting on behalf of Kevin and Kath Benson seeking removal 
and relocation of the Amazone Tower from the Jubilee Park playground, Glandore. The 
correspondence advised that unless corrective action was taken by Council to remove and relocate 
the Tower from Jubilee Park, legal proceedings against Council may commence  
(refer Attachment 2). 

In light of this threat of litigation against Council, legal advice was sought by the Chief Executive 
Officer in terms of providing Council with its own legal advice, particularly given the threats and 
assertions made in the letter from WRP Legal & Advisory. Interim legal advice to Council was that 
in the absence of substantive advice addressing the threats and assertions in the WRP Legal & 
Advisory correspondence, Council was not able to reasonably and meaningfully consider the two 
motions on notice to revoke or amend the previous decision(s) of Council. 

Based on that advice, the two movers of the two motions with notice sought and were granted 
leave to withdraw their motions. 

The substantive legal advice has now been provided (refer Attachment 1) and Council is now 
better placed to further consider its position on the Tower in an informed and responsible manner. 

An interim response has been provided to WRP Legal & Advisory from Kelledy Jones Lawyers 
(see Attachment 3). Rele
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Discussion 

The Benson's have been seeking removal and/or relocation of the Tower over the past year and 
the basis of their claim is that the Tower: 

 Impacts on their privacy; 
 Is affecting the visual amenity of, and outlook from, their property; 
 Has resulted in a reduction of the value of their property; and 
 Is unsafe for children to use. 

The Administration has proposed a number of possible measures to address their concerns around 
privacy and amenity however, none of the possible measures have been acceptable to the 
Benson's. It has been evident from the outset, and this is reinforced by the correspondence 
received from the lawyers acting for the Benson's, that the only acceptable remedy is for the Tower 
to be removed and relocated elsewhere. Should Council fail to comply with this request then the 
Benson's have threatened legal action against Council. The Benson's lawyer also suggests that 
the cost of defending such action will be better spent by Council on simply relocating the Tower.  

Without repeating the various concerns and grounds for their claim as expressed by the Benson's 
lawyers, they basically assert (refer Attachment 2 for full details); 

 That the installation of the Tower is development: 
 Accordingly, they have appeal rights via the ERD Court for a review of the matter. 

Council's own legal advice refutes these claims indicating (see Attachment 1 for full details): 

 That installation of the Tower is not 'development' within the meaning of the Development 
Act 1993 and Development Regulations 2008; 

 An appeal by the Benson's under the provisions of the Development Act 1993 is unlikely to 
be entertained by the ERD Court; 

 Even if an appeal were to be entertained by the ERD Court, it cannot succeed; 
 Third party appeal rights are not available to the Benson's given that the Tower is not 

'development'; 

At clause 15 of Council's legal advice, Michael Kelledy points out that while Council cannot prevent 
the Benson's from attempting an appeal or the commencement of civil proceedings, he is of the 
view that such proceedings will fail. 

Michael Kelledy further advises that the approach taken by Council to resolve this matter needs to 
be balanced by taking into account the needs of the Council area as a whole along with the 
concerns of the Benson's. 

The issue of what Council does with the Tower set aside, Michael Kelledy recommends that he be 
instructed to write to WRP Legal & Advisory advising: 

 That an appeal under the Development Act will be incompetent and unlikely to be accepted 
by the ERD Court and in the event that an appeal is commenced, Council will apply to have 
it dismissed with costs; and 

 Seek confirmation as to whether additional privacy treatments to the Tower would assist in 
alleviating the Benson's concerns in respect of overlooking and loss of privacy. 

In respect of the two separate and varying motions with notice withdrawn at the 23 July meeting, it 
would appear appropriate that Council not consider taking any action relative to the Tower until we 
hear back from the Benson's lawyers in respect of any action they may propose to commence 
legal proceedings and the view of the Benson's around additional privacy treatments. 
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Feedback has filtered back to the Administration indicating that the Benson's will not be happy with 
additional privacy treatments (tree plantings, screens) and as mentioned earlier in this report, the 
only remedy acceptable to the Benson's is removal and relocation of the Tower. That said, it is 
worthwhile asking that question formally of the Benson's and obtaining their response before 
Council considers what further action, if any, it takes in relation to the Tower. 

Michael Kelledy has also suggested that Council may consider at some point undertaking an 
internal review of the decision process relevant to the Tower and that such a review be undertaken 
by an external investigator. While such a process of internal review will prove invaluable if the 
matter is referred to an external agency for review (e.g. Ombudsman SA), it is recommended that 
an internal review not be undertaken at this stage unless an external agency review process is 
initiated. It is clear from the Benson's apparent doggedness with this matter and the tone of the 
letter from their lawyer that they have a particular and unwavering mind-set about the Tower and 
no amount of convincing them otherwise (by way of an internal review to assist their understanding 
of the Council's obligations and decision-making process) will change their view. 

Conclusion 

Council has been dealing with the concerns raised by the Benson's about the Tower for the past 
year and on the cusp of Council considering its position in relation to what action, if any, it will take 
to alleviate the concerns of the Benson's, a threat of legal action was received from lawyers acting 
on behalf of the Benson's if the Tower was not removed or relocated from Jubilee Park. 

The Administration sought legal advice relative to the threat of litigation and that advice is provided 
as part of this report. 

Council's own legal advice indicates that any possible legal action as communicated in the letter 
from WRP Legal & Advisory acting on behalf of the Benson's is unlikely to be accepted or 
successful in the ERD Court and that if an appeal was commenced, Council should apply to have it 
dismissed with costs. 

Council's own legal advice addresses a number of other issues relative to the Benson's concerns 
and threat of legal action including how Council should deal with the motions on notice that were 
withdrawn from the 26 July meeting and some alternative avenues or review for the Benson's. The 
legal advice also recommends that Council's lawyer writes to the Benson's lawyer indicating that 
an appeal is unlikely to succeed and to seek confirmation of the Benson's views on Council 
potentially providing additional privacy treatments to the Tower. 

This advice forms the basis of the Administration's recommendation to Council as well as 
postponing any further consideration of remedial actions by Council to the Benson's concerns 
about the Tower until a response is received from the communication between Council's lawyer to 
the Benson's lawyer. 

Attachments 

1. Correspondance from Kelledy Jones Lawyers to Council providing advise on the letter 
from WRP Legal & Advisory     

2. Correspondance from WRP Legal & Advisory acting on behalf of K & K Benson 
seeking removal and relocation of the Amazone Tower    

3. Interim response provided to WRP Legal & Advisory from Kelledy Jones Lawyers   Rele
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